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"HEY fay , firſt, That becauſe in al his it hathbeen the wrdoubiel 
| of the Commons, to impeach re the Lords,” any Si whom rge _ 
any Crime whatſoever 5 3 and 
' that influence : the Parliament, are moi? & 
and h 


. the Wils, 3 


., Were admitted, ina ſhort time'the Juriſdiction on of all iafcriour Coutrs, would 


been C1 bebe eFEPD A | ci nt 
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Agaigſt the RejeRing of the 


IMPEACHMENT 
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eaſon is', Becai ; Ofc 
- - B, Ieaſe o &5 -- 
ce they a ffirm, the Impeachment _ | Firg-Harrisedarh 1 
T Paine cy High Cquit of the' 
m bork Houſes arecalled ro. Treat; te, | 
dis, certain dit s of a | ut 


King, Kingdom Kc pf word} therefore 

whatſoever, doth notp roperly fall under the Cogn | 
can any Crime CE” be ſuch a great Ofcne 4 as (tO hr oo: 

may influencethe Parliattient, and be mol ofteſfe@ually determined in it. 


If 


_ 


_ fallto the Ground; _ OO jo Nebed, it wotld be chought neceſſary, 
- by eſe Noble Lords, to lav HS perual Parlianient, for- Goal. delivetics, 
Ac £6 Seteromunts ps C in i EE Ta range jet 


clopetcinn, It fem = | (2-2 3; 
y Impeachment in Parkament, t ance Parhument td ee 
fechally derermited in them, | 
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Cettaiuly , if there werc any Force iÞ this Argument, or Reaſon, the Righ 
cf Tryal of High T tcalons was never underſtood before this time ; tor in all 
Ages therehave been Traytors, and the. greateſt numbers of chem have been 
trycdour of ParliamentFcither in-the Kings Bench; or in the Countic:s wherethe 
Treaſon was coitnmitred, or by ſpecial Commiſſion of Ozer ?nd Terminer 
or, Noblemen by a Lord High Steward, and thcir Peers: and very ;cw have been 
tryed in Parliament, in reſpeR of rhe miny which have beentr;ed our of it:as 
(a) canb, for Inſtance, in later times (a) the Duk? of Norfolk, and Earl of 
Elize.De Northuntberlatd, fixty Ti% (b ) petty Corfftabks, and others:eygag - 
- f 2:4,” & in the Northe#» Rebcltion, (c) Carter 1hErockmortan, and divers 
A.D. 1555: others, in the Jattcr cnd of Queen Elizabeth's Reign,the (d) Eails of 
(- A Efex, Blunt, Dwnvers, and Maricke Kaights, Bairbam Orcll, Littleton, 
(4 ibid: (e ) Dr. Parry, who was arraigned at the Kings-Bench Far in !7cſt. 
ob. net Iyſter-ball, condgnned anFluffered Dearh as a Traytor,inthe Palace 


e ibid. FF kt.. hy ; CEE as a I. 
(23 5. fadar Weſtminftr, ſryngFhe Parliament at that time, 3 Facobi, the 
fol. 308. vn-powder Tray tors were trycd by Commiltion of Ozrrand Ter- 


2iner, fitting the Parliament, and the Revicidcs weretrycd a: the Old 

Baily, fitting the Parliamenr, 1660. ' 

b _ By Maca iCharta, no minis :10be condemned, but by lawf7] Jadeg- 

. ns of hif Peers, which þath been confirmed and declared tobe rhe Common 
aw uf the Land; by many ACt« of Parliamert, Tre Hole 6: Commans were 


C. 29. 


- -Never choſen, intruSted, orimpomc'd by te people they repreſent, rg do any 


C 


i; 
% 
- 
ba 
_ 


$.; Me? 1. ry tf Meer : 
-.onDe{ate.their Eviaence,2guinſt.the Perſon Lmpeached, clp<ci Fiy when rey 
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thing which is not accordingro the Common Law; nay, the whole Parliament 
canftot do any {uch thing, ualeis th y make a Statnte, fi: ft, ro make zoid that 
Law, | | 
"Tis farther the Common O picion of Lawyers, T! at all Acts of Parliament are 
void inthemſclves, orno: binding, which arc made againſt the Funl.m_nt.1 
Zaws,of which, ifthis Tryal bv Beers b: nor one, there is naneEin Extlard. 
| He knows not the value of 1r;alby Jaries, that defires to betrped any other 


tay: Tis dengerons, and againſt the Libe-ty of free Ergliſh men, to admir of, 


and haye Precedents made ro warrant I'tyal wichoue Furies, Innocents may 
he Lo erfneoGeath by their Proſecutors, and the vileſt Criminals ſaved 'by 

came meang; the ppeeches, paſonate Exp:etions, and Inclin itjons of ſuch 
ptevalling much upon, and influ:ncirg che Wirneſf.s, cither to Cont: 2, 


know they,may do it freely, with [mpunity, and by approbarion ot potent 
Lurlugese1i- DOSS TLRs 

; -\Bur, i may be (aid, hat if che Commons d:Gre to impezch a Commoner 
betore-the:Loids, for Treaſon, may.irnor be don*? 


+; Yes, if the Lordsbe willing to reccive the impeachment : for they cannor 


” 
a 


ti, 


be forced, or oblig'd againſt their wills ro hear and pals Judge.ugnt in Crimi- 
nal, Capita}-Caſcs, upon any bur thcir ownPeers, ; 
kor, Part, .\ Tn the 4ch of Edward the Third, in parliament, $i. Bereford, Tho. 


+  N. 1, 2-3»: Gournay and Jobn Matravers Knights, Boge de Bayons, John Devarel, 


+5 - .. an{WiliamOgle, all Commongrs, were ſen:enced ta Death by the 


5 . Lords, for niurthering King Edw.rd,the Second; and afterwards, in the f'tme 
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" bid. n.6. Andgit is afſented aod accorded by our Lord the King, ard all the- 


parliament, when the Lords hd given Judgem:nt againſt them, proviſe and 
agrecment was made and recorded, intheſe words; 


Et eſt aſſenſu & accord. oc. 


Grands. in ti:1] parhament. Thatalbei: the ſaid prers, as Frages of Par tament, 
took upon them, inte preftr.ceof ourLerd the King. to mike 5nd rencerthe 


Ta1ge. 
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"Or | | S 1 OT, 
Fwurlgm:nt, ec. yet, that the ſaid Peers, who now are, or the Peers which 
ſball bein tm2co come, be nor bound or charged to render Jadzement upon 
Others than the:r Peer-, For that the Peers of the-land have Power to do this; 
Bur thereof for ever to be diſcharged and acquitted. And the forefaid Judoemen: 
now rencered, benor drawn into Example ox Conſequence in time to come, 
whereby the ſaid Peers maybe obliged and charged hereafter to:Judge other 
than their Peers, contrary tothe Law of tae Land, if the like Cale happen, 


which God forbid. 
This Prowviſo and Argnment was made in full Parliament, and it had theſe 
rvo RiſpeZs. 


1. To (arisfie che Commons, that the Lords intended nor by cheir. Judg- 
ment to alter the couſe of the Common Law, and therefore they declared and 
diſclaimed ag-iaſt Powecrto do this, ah confeiſed, it was conrrary to the 
Law of the Lacd. 

2. To preſerve their own Right, to Judze none but their Pcers, in Caſe 
of Life and De.th, | 

From hence ir may be preſumed, thar, if at aty time the Commons force 
an J-pcackm:ut upon the Lords againſt a Comm 2ncr, for Tre:ſos, that may 
beiry'Gar Common Law, andthen Vote thar it cughtro betry*d in an Infe- 
riour Courr, men may be apt to cealure ſuch P rocecdings, and look upon 
themas 2 D.fi2n and Artifi.e, cither to delay Juſtice, by deterring the Tryal 
of the Criminal, and, aiitwere, by that means, to contrivehis Pardon, or by 
p:ffioaat Harangues to urge and procure bis Cond:mmnattion , which might not 
have happened in Tryal by a Jury, who gave in their Verdi& upon Oath, 
and are not fo cafily encouraged, ovcr-awed, or byaſſed by Rhetorick, 

And, it may be farther urged, that there is 4 Statute yer in Force , intitu. 
led, 4» AZ to proceed, by commi}ſwon of O Jer and Terminer, againſt ſuch Per- 
ons as ſhall be examined and confeſſe Treaſon before the Kine*s Conucil, without 
remanding the ſame to be tries! in the Shire where the Offence was contmiitted ; 
which ſcems moſt particularly ro dire& the Tryal of this Criminal , and the 
manner of it. 33s 1. $. c. 2 3. Bc it therefore Enatted bythe King,our Sove- 
reign Lord , and bythe Aſent of the Lo:ds Spiritual ad Temporal, and Com-+ 
mons ofthis preſent Parliament aſſembled , and by Authority of the ſame , That if 
any Perſon or Perſons , being examined by the ſaid Council, or Three of then, up= 
on any manner of Treaſons , Miſpriſions of Treaſens , or Murders , confeſs any 
ſuch Offence, or that the ſaid Council, or Three of thenr, upon ſuch Examina- 
tion , ſhall 1hink any ſuch Perſen ſo Examined , to le vehemently ſuſpeed of any 
Treaſon, . &C. that then, in everie ſuch Proceſs, by the King's Command- + 
went, His Majeſtics Commiſſion of OYE R and TERMINE R.: &c:; 

all be made., &c. to ſuch Perſor+, and ito fauch Shires or places as ſhall be 
named by the King , for the ſpeed y [rial , Convifttion , or Deliverance of ſuch 
Offenders. , which Compaſs ſhall have Power and Authority to Enquite, Heay, 
and Determine all ſuch Treaſons, &c. within the Shire and places limited by 
their Commiſſion , by ſuch good and Lawful Perſons as ſball be retirned before 
them by the Sheriff , or his Miniſter , or any other, having power to return Writs 
end Proceſs for that purpoſe, in whatſover Shire or Place within the King*s Domiz 
ons or without , ſuch O  fenees of -] reajon ſo examined , were done or committed z 
aud that , in ſuch Caſes , no challenge for the Shire or kundred ſhall be allowed, 

Secondlie, They jay they turnot reject the Irapeachment of the Com mons, be- 
cauſe that Suit or Complaint can le d*igmined no where elles, for, if the Party 
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impeached, ſhould be indifted in the King's Bench , or in any other Court, for the 
{ame off ence, yet it is not the ſame Suit; for, an Impeachment is at the Suit of 
the People, and they have an Intereſt in it , but an Indittment is at the Suit of 
the King, | 

This all artificial Reaſon, or rathcr a mere LQuible, if duely examined; 
for, whether this Criminals Tryal be by Indictment in the King's Bench, or 
by Impeachment, 'tis the ſame Accuſation , namely, for Zrcaſon, and the 
Proſecution in both Courts ( which is really and truly the Sulr ) is for the 
ſaheend and purpoſe z that is, That the Delinquept be puniſhed according tv 
Law ; for *tisto beſuppoſed that was the Intent ofthe Impeachment, and this 
may be done moſt effetually and legally, by the Tryal of his Peers, in an in- 
feriour Court, according to the Cowrſe of the Common Law. 

Theground of this wonderful Reaſon , is the different uſe of the two 
Words, 1-»peachment and Indifment, both which, fignific an Accuſation, and 
the End and Deſign of this Accuſation,is the ſame 3 and ftis no great matter, 
whether this black Criminal receives the Sentence of being Hanged , Drawn, 
and Quartered, for his vile Treaſon, from the Lords in Parliament, the Judes 
of the King*s Bench , or by ſpe:izl Commiſſion , of Ozer and Ter miner: but, 
moſt certainly , the moſt Legal way of 1ryal, is by his Peers , by whom he 


may have the moſt equal Condemnation or Acquitral, there being not one 


precedent to be found . that comes up to, or is parallel with this Caſe. 
Nor is the pretended preſervation of the /ntereſt of the people, an Argument 
of greater Moment, for, firſt it is very difficult , in Caſcs of Treaſon, to 


ſeparate anddivide the Intereſt of the King and People from each other. Have 


not the People an Intereſt inthe King's Life, and in the Goyerament, and is- 
notrhis Intereſt t he ſame with the Kings : The preſervation of both, is the 
joynt Intereſt of borh, which really cannot be divided. | 

Secondly, the 1tereſt of the Pcople is founded upon p#3lick Goodand Bene- 


fite, by that it is meaſured, and ofthat they have tncir ſhare; ſothattho 


it ſhould be granted , oneand the ſame publick Crime or Offence may intitle 
bath King and People to ſeveral Suits; yer, if by eirher Suit, ſuch Offence 
may be duely, legally, and effeQually heard, difcufſcd and puniſhed, the 
Intereſt of the people is equally ſate, which way ſotvyer it ſhall be deter- 
mined , whether in Parliament, or in an inferiour Court, in which laſt, ſuch 
publick Crimes as this have been moſt frequently tryed. *Tis not the . Name 
Greatneſſe or Title of the Court, but the Publick Fwuitice, that islegally done 
in-it, that ſecuresthe Rights and Intereſt of the People. 
- Thirdly, The Proteſting Lords ſay, by way of Example, or putting a 
Caſe , to confirm, orat leaſt to illuſtrate their Reatons, That owe end the 
[ame Offence may intitle ſeveral Perſons to ſeveral Suits as if a Murder be 
committed, the King may indi7 at his Suit , and the Heir or Wife of the mur- 
dered Party, may bring an Appeal, and the King cannot releaſe that Appeal, 
zor his Indilment prevent the Proceedings in the Appeal , becauſe the Ajpeal is 
the Suit ofthe Party , and he hath no Inteve3 init. |: =; OM 

Bur, this Example of Appeal in Murder, if rightly underſtood, fignifies 
nothing cither to the Confirmation , or Illuſtration of the Reaſons of their 
Proteſtation. | 


For, 


- $n.- 


' For an Appeal of Murder in our Common Law, fignifies ati A#Hon $ 
or Suit given by the Lawto the Wite, for wrong done to het . Hus- Pye 
band being murder'd orto the Heir, tor wrong done to his miirder- '+ 187, 5. 
d Facher, Brother, or Anceeſtor; and any one that * ſues an Appeal, y ports 
muſt 1ue it in p:oper petſon; and. for advattige to be takenby the appe.. 

Y ite, or Heir, fot this wrofig done, is the reaſon aſſigned in the = 30. 
Law Books, why an Appeal i$ given to thernz and why the King 7 ©! 


cannot rclealean Appeal , which is to be brought within ayer and a gay; 


- and it the Avppellancg fail in proof of the Accuſation, the Appelkes ſhall recover 


Damages againſt them of their Abzttors. 

' To make aq Impeachment ofthe Commansthe ſame with this caſe, they 
wult make it appeax,by precedents out of th: Parliament Rolls of Journa's, 
or by the Common or Statute Law, tharthe Commons have ſuchan Action or 
Suic as an Impcachmint of a Common-r tor Treaſon, which may be tried in 
an infcriour Court given them betore the Lords, ſo as they cannor retuſero hear 
and judg: Ir, or they do aothing. 


Orherways it may be in Impe.chments, for Miſdem-anors: Where though 
the Common Law may t»ke noticecf them, yet happy the Mildemeanor may 
be ſuch as it Cannot be (ufficiently un iſhed thereby; but for all High-Tieaſons 
the Law hath provided #/timnm ſupplicium, whici- is ſuffi.icat, and after that 
there .can be no other 1ufl.ed. | ROS | 

To inforce this Inſtance of an Appeal,they add by a Notein the Margin, That 
21 15 always io be preferred, and upon notice theruf , all pr oſccutions at Swit of the 
King are to ſtop, till the proſecution at the Suit of the party be determined : Bburthe 
Staruice Law ts Otherwiſe, The time !imited for agA ppeal to Le taken, 3-Hen7.c.1 
iSaYearandD.y,atid the King ſhal nor ſtay this Year and Day from proſecution 
at his 9uit, tv {1vethe Suit of the party, as was ancicnely; accuſtomed, but may 
Arraigathe Murderer at any time within the Yearand Day, and; nor. tatry that 
time, foray Appcal to be taken for the (attie Murder, but if the Mugdcrer 
be Arraigned and Acquitat the Kings Suit, the 7Yife or next Hcir to: him thac 
is Slain, way hiveandtake their Appeal withinthe Year and Day after the Mur- 
der done agiiaſt the perſon, ſo Arraigned and Acquit. ET. 
There have beenalſo appeals of anothcr natuie,made and putſued in ie pt. . 
Parliament, as well againſt-Pcers a3 Commoners, by certain Lords - pmnicoran 
called Appellants, which-cauſed great Miſchicfs and inco.ivenicncigs. 1:aneate.2 
in che Ralm, and therefore it was Ordained and E Pablibed, T hat froty. "2 "4.6 
herceforth, all Appeals to be maze of things done within: be Realm, Jhall ,; 
be try:d and determined by the yood Laws of the Realm, and it was then ; 
Accordedand Aſſented, that no Appeals be from that time made or purſu:d in parls- 
ement, 1nany time to come. FR | | INNS 
" The word Appeal fignifies an Acculation, and ſo doth the word. Impedch- 
ment, andthe Word Impeachment (cems to bave been more fre quently ufcd for, 


proſecutions in parliament, when the YYord Appeal grewourt of uſe; fi2wif all. 


Appeals which had been before brou2hr. in parliament, and beifig chiefly in c4- 
pit41 and criminal Cauſes were remove fromthat J#diceter by this Lew,andrefer- 
red tube Tryed by theLawsofthe I 424, why ought notImpeachmears of aCom- 
moner torTreaton by the Commons, to be allo referted ro the Common I. «w, 
ſccing greatIn:\ nyeniences & Yiſchiefs may ariſe from this wayofTryal,byrhe 

B Impeached 
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(6 ) 
Impeached perſon loſing bis Tryal by his Peers, or by. being  ronged by a 
pakjonat add yiglept profcettion, or the King a; d Nation injured by the roo 
xemils and cold management of a contrived Method of Accufz:ion? Fis not 
to bs doubred, but gie Ground and Reaſon of this Law is and may be the 
lame againſt in \ achgtients of Cymmoners, that it was againſt Appeals; and 
thetefoxe by confecuence to force againſt them, efpecially ſeeing chore is nor 
ſp. much as Ong Precedent to warrapt them, an in trogh an. impeachment of 
the Houſe of Commons, is no other than ati Appeal ta. the King in Parliament. 


Theſe Tords interpret this RejeQion of the impeachmear to be an abſolute 
Dep, al of Juſtice, becauſe rbey lay as befare, the [awe Suit cannot be Troed 
any where elſe ; it hath been ſhewn before, that this reafon is a meer Quibvle 
of afond Groundleſs Niccty. Nor cat any Man, though bur of 2 mean ca. 

city , think ito bea denyal of Juſtice to refer the Tryal ofa Cr:me ro an 

fertour Court, where it is moſt properly tryable by the Laws of the Laxd. 
Nor was it certainly a Denial of Juſtice in th; Lords in Drakes Caſe, which 
they -= va to be Tryed in the Kings Beneh. The Words of the Oider 
are TAcIE: 


Lords Four: *The Hobſe taking inta confideration the Impeachment, brought 
xal, Merc: *up from the Houle of Commons ia the name of all the Commons 
vic: * <©of Emetand, againſt William Dreke, Merchant and Citizen of Lon- 
© *den, andtheir Lord(hips apprebending they may nor have rime be- 
(fore their Diſfalution to praceed in Judicatu.e 2g unft bim : kr is therefore 
t ordered arid declared by the Lords in Parliament , That the King's Artorney 
*Gorere!l do in His Majeſti's - Wame proceed againſt the ſaid 7 Yllram Drake in 
*he Court bf Kings Rexch, upon the ſzid Offcaces, accotding tathe orduury 
tourſe bf Law... GBs 
\ 'Fhis'tefererice of this Caſt tothe Kings Berch was not proteſted againſt by 
#ny oft Houſe ot Peers, nqr fomuch as queſtioncd\, nor thought to be Ara 
birrary, * legal, or aa th conftirurion of Parliament : His Ctime was 
$6r publidilng a Pamphl:t inthe name of one Philips, calied, The Long Par- 
be. on anens revivzd ; the Impeachment wag in this form: * The 
Mart. Dec. 44 . *Knights ; Citizens , and Bargeffes of the Houſe of Cemmaas in 
nog "* "" the ne of thetaſelves, and all the, Commons of Exgland, do 
chereby- declare , complain , and ſhew againft FY:H1am Drake, Merchant, 
*and Citizen of London, rhat in comempt of His 44.;jefty's Crown an1 Digni- 
*ty,, andof .the Laws. and Government” of this Xingdom, and our of a 
* wicked and malicions intantion ta raile and ſtir up Secition and Diviſion in 
*this Kingdom, and agaitiſt they Peace of our Soveraign Lord the King, &c. 


By this proceeging of the Lords., it ſcems they thought nor then, chat 
ohe and'the fame Impeachment might continue from Parliament co Parlia.. 
ment without, being revived, or anew one brought up; and a man would 
think chey had reaſan on their fide; for 'irs hardly conceivable, when a Court 
is diffalved and not inbecing, how any thing depending in thac Coure 


ſhould have a Becing, or rematn : Whatcan ſupport it £ What Can give ita 
Beeing or Exiſtence? 7n the Prorogations of Parliaments, all bufineſle ceaf.. 
eth , and beginsnew , much mote it ought to do fo, when che Court ir ſelf 


Laſtly, 


fatleth, ard loſerh its beeing. 
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Laſtlie, they ſay, Ony Law ſaith, b the Perſow of thei King, Nulli negabl. 
mus uſt -tiam, Ve will deny Juſtice to no fre” perſon; yet Lere in this 
Cuſe, as they apprelend , Fuitice is denied to the whole Body of the people , and 
this mas be inte1preted, an exerciſing of Arbitrary prwer, and will, as the; fear, 
have .nfluence upon the conſtitution of the Engliſh Goves nment , and be an en. 
conragement to all inferiour Courts to exerciſe the ſame Arbiirary Power ,, by deny: 
ing the Priſeni ments of the Grand Puries, &Cc. 

As to a denial of Jei7izein this ca'e , it hath been clearlie made appeat 
before, there Neither is, cor can be any ſuch thing, by rejeRing this 1m- 
peachment, and 1 ferring the Treaſon contained in it to be determined and 
tryed by the Common Law; and therefore nhat is not, nor can be, cannot be 
iarerpreted an excrcifing of Arbitray Power , nor have any influence upon the 
conſti;ution of the Engliſh Government, 

T:ais whcl laſt Paragraph is indeed a ſevere Refleien, rather than Reaſon 
(ro what endit's need'eſs co tellthe World) for this very action of waving 
his Impeachm. nt, is ſo fax from encouraging z»feriovr Courts, to exerciſe an 
Arbyravie i'ower, by dinying the Preſentments of Grand Furies , as maniteſtly 
it hath a contcarie operation and «ffctin Law , for by this means, this great 
Conſpirator inthe Poptſb Þ/v: to murder the King, and deſtroy and ſubvert 
the Proteſtant Peligion, will receive his Try al as the Law dircts , by Preſent- 
ment and Verditt of a Grand Fwrie, and Pe:ty Jury, unc or both, who are his 
Peers, 

Having done with the Proteſtation it ſelf, it may not be impertinent to 
make a Query or two about the ſubjeR matter of the Inditmenit, and Im- 
p:achmcot, } hat if #here be ſewcral and d ferent Treaſons, for which Mr. 
Fitz Harris may ſtand accuſed? 5 hill not the King proceed 10 try him according 
ro the dat courſe of Law * The Treaſ-n for whichhe is proſecuted at Law may 
not be the ſ-me, and in all probabilitie it isnot, for which he was impeach» 
ed: The Houſe of Commons declared not what the Treaſon was in paiticu- 
lar , ardihe King had the firſt poſſeſſion of the Caſe, having firſt examined 
the Criminal, Szall the courſe if the Common Law be opſtratted, or delazedby 
the Impcachment 4 When if hEreceives nor ſentence of Death upon his firſt 
Inditment at Law, he ntay beremanded to Priſon, and afterwards profecu- 
ted by Impeachment, or upon new Inditments at the Common Law for his 
other Tieaſons, itche Gentlemen of the late Houſe of Commons, who 
| have, cr icceived the formation againſt him ſhall thitik it expedient, Have 

#0t all the horrid daminable Popith Plorters which were Commoners been tryed by 
tle common Eaw, notwithſtanding the Sitting of the Parllaments? What ne- 
re;ſity is there then of any extraordinary way by Impeachment, 
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